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Mr.  grievance. The second defense was that a pending unfair labor practice 

proceeding initiated by the Employer and   scheduled for a hearing before the Commonwealth’s 

Labor Relations Department for December 13, 2018 should preclude the arbitration from going 

forward until the conclusion of that case. The Union disagreed with both defenses and asked that 

the arbitration before me proceed to a hearing on the merits.

A conference call arranged by the Association was held between the parties and me on 

May 23, 2018. Following the call, pursuant to my authority under Rule 25 of the Association’s 

Labor Arbitration Rules, I issued an order bifurcating the hearing for the purpose of deciding the 

defenses that were raised prior to any consideration of the merits of the termination. A hearing on 

the bifurcated issues was thus held on August 29, 2018, at which time the parties were 

represented by those listed above. The grievant was also present. 

At the hearing the parties stated that they had agreed to a statement of the issues before 

me at the bifurcated hearing as follows: “Is the grievance arbitrable in light of the signed 

agreement between Union President Justin O’Toole and David H. Tuttle, Superintendent of the 

Sheriff’s Office of Worcester County?  If the grievance is arbitrable, should the arbitration of 

 termination be held in abeyance until the Department of Labor Relations 

conducts its hearing of Case No. SUPL-17-6406 and issues its decision? 

The parties then submitted briefs to the Association that were then forwarded to me and 

the bifurcated hearing declared closed. The due date for the issuance of my award was set for 

December 5, 2018.

B. Relevant Statement of the Facts At this Stage:1 
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3 Civil Docket No. 1765CV01611
4 No appeal was possible as an order denying a stay of arbitration is not appealable. School Committee of Agawam 
v. Agawam Education Association. 371 Mass. 845,848 (1977).
5 The statute provides that  it is a prohibited practice for a labor union to “(1) interfere, restrain, or coerce any 
employer or employee in the exercise of any right guaranteed under this chapter, and (2) to Refuse to bargain 
collectively in good faith with the public employer , if it is an exclusive representative, as required in section six.”

 Following the settlement neither party advised the Association that the matter had been 

settled or that any further action was to be taken. (Tr. p.83, l.4-9)  It was not until September 21, 

2017 that the Union notified the Association that it wished to proceed with the arbitration. On 

October 3rd the Employer filed an “Application for a Permanent Stay of Arbitration” with the 

Worcester Superior Court3. On October 20th, after oral argument before Judge Daniel M. Wrenn, 

the Court issued the following one sentence Order: “It is ORDERED and ADJUDGED that the 

plaintiff’s application for a permanent stay of arbitration is DENIED and plaintiff’s application is 

dismissed.” No written opinion of any kind accompanied the Court Order.4

On December 18, 2017 the Employer filed an Unfair Labor Practice Charge with the 

Massachusetts Department of Labor Relations (hereinafter referred to as the DLR) alleging that 

the Union had “engaged in prohibited practices with the meaning of Section 10 (b) (2).”5 The 

essence of the charge was that the Union had not bargained in good faith by repudiating the 

settlement agreement and seeking arbitration of  termination. On January 19, 2018 I 

was notified by the Association of my selection as arbitrator and proceeded to schedule a hearing 

for the late spring.  

On March 20, 2018 the DLR issued a complaint of “Prohibited Practice” stating that it 

had found “probable cause” to believe that a violation had occurred.” On May 4, 2018 the DLR 

issued a “Notice of Hearing” for December 13, 2018 on the Complaint. On July 25, 2018 the 

Grievant filed for retirement with the Commonwealth which is still pending. When the Employer 
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hired outside Counsel to represent it in the arbitration hearing that had been originally set for 

June 19th it was postponed at the Employer’s request and the case was rescheduled for August 

29th. 

III. Position of the Parties:

A. The Employer. It contends that it had entered into a “settlement” agreement on June 6, 

2016 that obligated the Union to “dismiss” the grievance from arbitration as the Grievant was 

expected to retire. The defense raised is that the right to seek arbitration was “waived” by the 

Union when agreeing to the settlement language of paragraph eight (8) based upon discussions 

with it that the Grievant was expected to retire.  It submits that the fact that the Grievant had not 

“retired” as of the date of the bifurcated hearing was due to the failure of the Grievant to follow 

through on the basis under which his grievance was settled, i.e. that he did not apply for disability 

retirement. Notwithstanding, the settlement agreement precluded the Union from now seeking to 

arbitrate the question of “just cause” for his termination.

B. The Union: It claims that while signing the settlement agreement it is “clear and 

unambiguous” on its face in that it required the Union to “dismiss” the case from arbitration only 

if the Grievant was granted retirement. It submits that the settlement was therefore conditional. It 

claims that the Employer’s assurances that it would assist the Grievant in seeking such retirement 

were not fulfilled mainly by not giving him in a timely manner a copy of a report  (Chandler 

Report,  see Un Ex. No.6) regarding his fitness for duty and otherwise assisting him in filing for 

retirement . Furthermore, it claims that the failure of the Employer’s motion in the Superior Court 

to obtain a stay of the arbitration is res judicata on the issue of arbitrability.  As the contingency 

in the settlement agreement was not met, the Union’s obligation to dismiss the arbitration is 
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6 Significantly, the agreement was silent in the event the Grievant was not “granted” retirement of any kind.

inoperative and the Arbitrator should proceed to hear the merits of the termination.

IV. Analysis of the Issues:

The issue before me here is whether or not the Union’s request for consideration of the 

merits of its grievance challenging the termination of the Grievant is still arbitrable. The answer 

depends upon the effect of paragraph eight (8). This involves an analysis of the language of the 

paragraph and the application of basic rules of contract interpretation as to its meaning. 

  Here, all of the settlement language proposals were written by the Employer including 

the final language agreed upon. This was after several unsuccessful attempts to obtain the 

Union’s consent to earlier proposals that simply required it to “dismiss” the case from arbitration. 

Only one of the earlier ones sent via email by  to Nolan on February 23, 2016 had any 

reference to action regarding retirement as part of the framework for the settlement. However, as 

noted, this particular proposal was never responded or agreed to by the Union. It was not until the 

Employer’s May 26th proposal added the language “subject to  being granted” retirement 

was the settlement agreed to and signed off on by the Union on June 6th.6 Contrary to the parties 

contentions, I do not find the added language to be clear on its face, but rather capable of several 

possible interpretations as to how he would be “granted” retirement, none of which were spelled 

out in the global settlement agreement executed on June 6, 2016. Where there is a dispute over 

the meaning of ambiguous language, it is generally well settled law in Massachusetts that it is 

construed against the party proposing it. As a unanimous Court in Merrimack v. Valley National 

Bank v. Bair, 321 Mass. 721, 725 (1977) held, “As a general rule a writing is construed against 

the author of the doubtful language (citations omitted), if the circumstances surrounding its use 
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7 Contrast this with the language used in the Employer’s March 4, 2018 letter postponing the Loudermill hearing and 
which not only stated that it was ‘conditional”, but also spelled out the conditions and what would occur if they were 
not fulfilled by the Grievant. 

and the ordinary meaning of the words do not indicate the intended meaning of the 

language”. (citations omitted) “The author of the ambiguous term is held to any reasonable 

interpretation attributed to that term which is relied on by the other party

The Employer however denies that this language added a contingency or condition that 

the matter would be settled “only if” Mr.  was granted a disability retirement”. (p.9). 

But, this begs the question as to why then was the language “subject to being granted” 

retirement part of the final agreement? Otherwise, such words, if they were to have no effect, as 

the Employer argues, become meaningless. I do not see the matter that way and interpret the 

plain meaning of these words to have added a contingency or condition that had to be fulfilled 

before the Union’s commitment to “dismiss” the case from arbitration became operative. The 

failure to spell out the details as to how the contingency or condition would be fulfilled, 

notwithstanding the discussions between the parties, was an unfortunate choice of language 

added to paragraph eight (8) that precipitated the dispute before me.7 

  Furthermore, the meaning of “subject to  being granted” are not clear as the 

testimony at the bifurcated hearing evidenced a strong dispute between the parties as to the 

means and manner regarding how the Grievant would be “granted” retirement. Union President 

O’Toole testified that all during the discussions with Employer officials, “in his mind” unless 

 got a disability retirement the Union would not be obligated to drop the arbitration over 

his termination. (Tr.p.150, l.23-4) Likewise, the Employer’s in house counsel testified that he did 

not spell out any details as to the manner and means by which the Grievant was to be “granted” 
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8 He also testified that it was not his intention to include any “trigger” event.(Tr.p.85, l.7-8)
9 Under Article 10 Sec.5 of the collective bargaining agreement only the Union is empowered to submit a grievance 
to arbitration.

retirement because he considered them to be “implicit” and thus did not have to be 

included. (Tr.p.92, lines15 & 20)8 Similarly, Superintendent Tuttle testified that all along he 

believed that the settlement agreement included an obligation for  to seek retirement. 

(Tr.p.148, l.13-19) From the testimony at the arbitration, it is clear that there was a disconnect 

between the parties as to exactly what the words, “subject to  being granted” meant as 

each of the spokespersons had their own understanding as to what they were agreeing to. 

“Subjective and unexpressed intentions are not relevant in determining the meaning of contracts; 

contracts rest on objectively expressed manifestations of intent.” Chambers v. Gold Medal 

Bakery, Inc. 83 Mass. App. Ct.  234, 245 (2013)

The Employer also contends that the Union “waived” any right to have the matter 

arbitrated. However, compare the reference to the word “waive” as used in disposing of the matters 

involved in paragraphs one (1), two (2) and three (3) of the global settlement with the language used in 

paragraph eight.(8). Such use was a clear and unmistakable reference to such action on the Union’s part 

not present in paragraph eight (8). Therefore, I do not find that the provisions of paragraph (8) rise to 

a similar level. Accordingly, in agreeing to the settlement language in paragraph eight (8), I find 

that the Union did not waive its right to challenge the Grievant’s termination in arbitration.9 

There is little question from the testimony that both parties wanted to avoid arbitration 

over the Grievant’s termination. However, notwithstanding that there was a meeting of the minds 

on this basic premise, it is clear to me that it was incomplete as the language of the settlement 

agreement left open the manner in which the contingency or condition regarding the Grievant’s 

obtaining a retirement arrangement was to be fulfilled. Suffice it to say on the record before me 
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10 In this regard I have not relied upon the ruling of Judge Wrenn as dispositive in this matter in view of the lack of 
an accompanying opinion to his order explaining the basis for the Court’s action. While Counsel at the arbitration 
offered comments as to what the Judge said during oral argument, absent a verbatim transcript of the Superior Court 
proceeding, I am not inclined to pursue this avenue here.
11 Accordingly, I have not considered any of the ancillary evidence here as to events leading up to the termination of 
the Grievant, leaving that to a subsequent hearing on the merits thereof.

there is no evidence that the contingency or condition ever was fulfilled to obviate the Union’s 

commitment to dismiss the case from arbitration. Accordingly, I find that the matter is 

arbitrable10 and that the Union is entitled to proceed with a hearing on the merits of the 

Employer’s decision to terminate the Grievant’s employment.11

As noted earlier, there was a second issue submitted to me. In the event I found that the 

grievance was arbitrable should I defer any further arbitration hearing until after the DLR issues 

its decision on the unfair labor practice hearing set for December 13, 2018? On this point the 

parties are also in disagreement with the Employer seeking deferral. The Union however wants to 

proceed and suggests in its brief that my finding as to arbitrability “may have a preclusive 

impact” upon the DLR case. (See.p.22) I note from an analysis of the charge that it involves 

statutory rights under the Massachusetts labor relations law involving a claim that the Union did 

not bargain in good faith with regard to the events surrounding the “settlement” agreement on 

 case. 

We are dealing here with rights under a contract providing for arbitration, as opposed to 

statutory obligations enacted by the Legislature in the DLR case. I have not been cited to any 

legal authority creating an impediment to the two cases proceeding in parallel. Therefore, as to 

the second issue I decline to defer any hearing on the merits of the  grievance and leave 

the parties to their own devices with regard to the DLR proceeding.   

VI. Decision and Award: 
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After due consideration of the matters presented to me, including the contentions of the 

parties, the documentary evidence and testimony of their witnesses, arguments and briefs of 

Counsel, I find that the Grievance involving   is arbitrable in light of the signed 

agreement between Union President Justin O’Toole and David H. Tuttle, Superintendent of the 

Sheriff’s Office of Worcester County. 

I further find that the arbitration should not be held in abeyance until the Department of 

Labor Relations conducts its hearing of Case No. SUPL-17-6406 and issues its decision, but 

should proceed and a hearing date established by the Association for the hearing on the merits of 

the Grievance.

December 3, 2018                                                    Jay S. Siegel, Arbitrator  
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