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Date: October 13, 2016 
 
 
On October 4, 2016, the Mass. Supreme Judicial Court decided 
the case of Chadwick v. Duxbury Public Schools1. The case is 
significant as it addressed for the first time the issue of 
whether union communications were privileged generally, and 
therefore protected from disclosure to the employer.  The 
court decided that it would not recognize such a privilege 
under the circumstances of this case.  There are a handful of 
important things to take away from the ruling.  Please take 
the time to read this bulletin, and to consider the 
suggestions that follow at the end. 
 
The basic take away is that communications between union 
members and representatives – while generally protected from 
disclosure as it relates to the labor dispute involved – may 
not be protected from disclosure in a private lawsuit brought 
by an employee. 
 
Importantly – just because the court did not recognize a 
blanket privilege, it does not mean that communications will 
be subject to forced disclosure.  It simply means that, if 
relevant to a private lawsuit, the issues of confidentiality 
will be looked at on a case-by-case basis.  The 
communications, as explained below, should be confidential in 
the context of labor disputes, collective bargaining, 
discipline, etc. 
 
Facts of the Case 
 
Briefly, this case involved a teacher who was formerly a union 
president.  Unrelated to her union duties, the teacher, in a  

																																																								
1 This case involved public sector unions, but there is reference to the NLRB 
and it is clear there could be impact on private unions as well. 



 
 
private lawsuit, sued the Town alleging disability 
discrimination.  During the course of the litigation, the Town 
requested copies of emails and correspondence between the 
teacher and her union. 
Issue Decided 
 
Whether – in a civil lawsuit brought by a union member – a 
privilege exists that would prevent forced disclosure of union 
communications made in confidence and in connection with 
disciplinary or grievance proceedings. 
 
Holding 
 
Under the specific facts of this case, the Court found that no 
such blanket privilege exists under either GL c. 150E, or in 
common law, and that the issue should be looked at case-by-
case, or be resolved by the legislature. 
 
Important Take-Aways 
 
1. The decision suggests that the Court did not – at least 

under these facts – want to recognize a blanket privilege 
for Union communication.  Recognition of new privileges, if 
not created by statute, is very rare.  Instead, the Court 
suggested expressly that such matters should be addressed 
by (1) the legislature, and (2) on a case-by-case basis by 
trial judges by way of a protective order. 

 
2. The Court did not say that no protection existed, but 

instead held that such a privilege should be limited to the 
underlying collective bargaining dispute (discipline, 
grievances, etc.).  Here, because the union employee later 
sued her employer, the court found that no blanket 
privilege existed.  However, even in this case, that did 
not mean that the communications had to be disclosed. 

 
3. In deciding this case, the Court suggested that Courts 

apply traditional rules as to whether they should issue a 
protective order in a given case – looking at things like 
relevancy, undue burden, expense, whether the requests were 
meant to annoy, harass, whether they were made in 
confidential setting, whether the union officials were 
acting in their union capacity, whether there is specific 
harm (not speculative harm) in forcing disclosure, etc.  
Should a union ever get a subpoena (in a private lawsuit) 
asking for confidential documents, these are the types of 
things it would want to show a court if seeking a 
protective order. 



 
 
 

4. Importantly, in deciding this case, the Court seemed to 
affirm decisions from other jurisdictions, and confirm the 
practice of the Massachusetts and New Hampshire Labor 
Boards, that in the context of the labor dispute, such 
communications are in fact protected.  So, during 
disciplinary hearings, interviews, unfair labor practice 
cases, arbitrations, negotiations, etc. – the 
communications are off limits from the employer.  This case 
only dealt with a private lawsuit that did not relate to a 
labor dispute or collective bargaining issue. 

 
5. The Court noted that the record in this case was not 

appropriate to create a privilege, as the facts were not 
flushed out enough for the court to know the nature of the 
communications, whether they were made in confidence, the 
roles of the people involved, etc.  So, it is important to 
be able to demonstrate such facts when trying to protect 
against disclosure. 

 
6. The Court stated that the legislature is really the one to 

decide this issue, as it can better balance the policy 
considerations involved (i.e. is union confidentiality more 
important than the principle of getting every person’s 
relevant evidence).  Proposing legislation on this issue is 
something to consider. 

 
7. The Court did not address the attorney client privilege – 

so this decision should not be read to suggest that 
communication between counsel and union clients is not 
protected. However, when examining attorney client 
privilege, Courts do examine whether the communications 
were made in confidence – so, if shared with others, etc., 
they may be vulnerable.  In that sense, confidential 
material should be treated as such, and not posted, 
forwarded, shared, etc.  In other words, rather than cc or 
forward emails with counsel, they could easily be restated 
in a separate email (leaving out sensitive statements), or 
simply use the telephone.  The idea is that if we want the 
court to treat them as made in confidence, then we have to 
treat them that way, and be able to demonstrate that we 
did. 

 
What does this mean? 
 
As far as day to day business of a union, as it relates to labor 
relations disputes, communications amongst members and 
representatives should continue to be off-limits from the 



employer, as long as they are made in the course of union’s role 
as representative, and are made in a confidential setting, etc.  
Same goes for communications with counsel. 
 
In the event the employer or third party in a private lawsuit 
requests disclosure, the Union, if applicable, should object and 
seek an appropriate protective order in Court.  In doing so, it 
must be prepared to demonstrate the factors listed in par. No. 3 
above. 
 
Should I do anything about my emails to members? – Obviously, 
the landscape in all cases has changed with email, etc. – all 
too many things that used to be simply a conversation are now 
documents.  Like everything else, just being aware of the 
potential for disclosure is a good place to start – and your 
members should know this too.  Of course, the old fashioned way 
of communicating sensitive topics is always a good option - as 
the world is everyday reminded - some things are better 
discussed in person.   
 
Another thing that we suggest you do is to put an automatic 
signature line on your union communications, and to remind 
members that when emails include other non-union people, or are 
forwarded or shared, then the confidence may be broken.  Email 
disclaimers may have limited value, but they may serve a purpose 
– in this case, they could put members on notice of certain 
concerns, and could demonstrate to a court that an expectation 
of confidence was present. 
 
Sample email Signature 
 
IMPORTANT NOTICE TO UNION MEMBERS REGARDING CONFIDENTIALITY. I am an official of 
_____________________ Local ___.  If you are emailing me in confidence, please indicate so in the subject 
line above. If the communication above is (1) between a union member, official or counsel; and (2) relates to 
collective bargaining, or anticipated or ongoing grievance or disciplinary proceedings, then this communication is 
intended to be confidential.  Sharing the content of protected communications with others may, in certain 
circumstances, result in a loss of protection from disclosure in litigation. Accordingly, you should treat your email and 
any replies as confidential. 


