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BARGAINING PRIMER ON MANDATORY VACCINATIONS 
 
There has been some discussion within local bargaining units on this issue, both in connection 
with the anticipated Covid-19 vaccinations and mandatory flu shots.  For the most part, this 
legal issue has been restricted to health care workers where it has been found to be a 
mandatory subject of bargaining.  In anticipation of the issue presenting itself, the following 
may be helpful: 
 

1. As always, first consult your CBA to determine if the subject is addressed. If so, the 
contract likely will control.  Look also at your CBA management’s rights clause to see if 
there is specific language there that might give the employer the authority to 
implement such policies – however, with regard to such management rights clauses – 
the general rule is that the specific policy at issue now (i.e. mandatory vaccinations) 
must have been under consideration at the time the clause was originally bargained and 
written in order for the clause to be effective. If not, which is likely the case, then it 
probably doesn’t give them authority to impose the new policy. 

 
2. If the contract does not apply, and if there is no existing policy requiring mandatory 

vaccinations, then the general rule under the National Labor Relations Act (after which 
our State law is patterned) is that these policies are mandatory subjects of bargaining.  

 
Under the National Labor Relations Act, a flu vaccination policy is a mandatory subject 
of bargaining.  This means that a unionized employer cannot unilaterally implement such a 
policy without giving the union notice of the policy and bargain over the policy if the union 
requests.  Failure to give notice or to bargain in good faith may be causes to file a charge of 
prohibited practice with the DLR, or perhaps a grievance if the policy violates the contract. 
 
Among those subjects ripe for discussion at the table, some are: 
 
• Classes of employees subject to vaccination  
• Frequency and timing of the vaccination, and of course cost.  
• Consequences of an employee’s refusal to submit to vaccination 
• Staff/contractors who will perform the vaccination 
• Where the vaccination will be performed 
• Compensation for time spent in vaccination procedure 
• Whether illness from vaccination will be IOD / 111F (it should) 
 



The above are examples.  Remember - these are not simply questions to ask but are subjects to 
be negotiated in good faith by both sides. 
 
Possible Impacts on Individual Rights to Consider 
 
Religious Objections: An employer should be prepared to work with an employee’s religious 
objections to receiving a flu shot.  Further, an employer should not automatically discount an 
employee’s set of beliefs that an employer might not ordinarily equate with religion.  For 
example, at least one court has taken the position that veganism may exempt an employee 
from a mandatory vaccination requirement (flu vaccine can contain eggs / animal 
byproducts).   That court found that the policy was a violation of the Federal Civil Rights Act 
because the person’s sincerely held beliefs equated to religious views. 
 
Americans with Disabilities Act (“ADA”) Considerations: Where an employee objects to a 
mandatory vaccination policy based on a health consideration, the employer should engage the 
employee in the interactive process and discuss reasonable accommodations with the 
employee.  Of significance, the Federal Equal Employment Opportunity Commission (“EEOC”) in 
its Technical Assistance Document, “Pandemic Preparedness in the Workplace and the 
Americans with Disabilities Act,” cautions employers that they may not compel all employees to 
get vaccinated. 
 
*The EEOC, in fact, warns against mandatory programs and simply suggests that employers 
covered by the ADA should simply encourage its employees to get vaccinated.* 
 
In such instances where an employee expresses a health or religious-based objection to a 
mandatory flu vaccine policy, the employer should discuss reasonable accommodations with 
the employee, e.g., exempting the employee from the policy entirely, transferring the 
employee to another position temporarily (until the flu threat ends as determined by local 
health officials) or permitting the employee to wear a facemask when in proximity to patients 
and coworkers. 
 
Final note – even if there is an Executive, governmental order mandating vaccination, the 
means and manner of implementation, and the impacts of that order, must still be negotiated.   
 
Where there is discretion in the employer (i.e. the Government strongly suggests vaccination), 
then it is likely that both the decision to implement the policy, as well as the impacts, must both 
first be negotiated.  Remember also that government orders cannot generally override existing 
contractual agreements. 
 


