


1 The parties disagree about how the cessation of the Grievant's 
employment is appropriately characterized.  Without deciding the 
burden of proof issues implicit in each characterization, I had the 
Employer proceed first at arbitration, for purposes of clarity.

If so, what shall be the remedy?

 
             The Grievant, , began to work for the 

Employer as a per diem, part-time temporary correction 

officer in the Fall of 2013.  The Grievant completed 

initial training and began his assignment on September 

1, 2013. Employer Exhibit #2.   At that time, the 

Grievant was not covered by, or subject to the parties' 

collective bargaining agreement.  It is undisputed that 

by July 20, 2014, the Grievant was scheduled as a five-

day-a-week, full-time employee.

    In February 2015, the Grievant attended the 

Employer's Basic Training Academy.  In conjunction with 

that activity, the Grievant signed a Conditional Offer 

of Employment.  Employer Exhibit #4.  The Grievant 

successfully completed the Academy and was advised, by 

letter dated June 30, 2015, that he would begin work as 

a probationary Correction Officer on July 5, 2015. 

Employer Exhibit #6. 

    On June 1, 2016, the Grievant received notice that 

he was to appear for a physical fitness test, as a 
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condition of employment.  Employer Exhibit #7.  The fitness test had a number of 

components, including a 1.5 mile run.  The Grievant took 

the test on June 25, 2016, and passed all elements 

except the 1.5 mile run. His recorded time 15:17, was 

beyond his required time of 14:16. Employer Exhibit #7, 

p.3.

  

    Thereafter, there is no indication that the 

Grievant any received further communication about 

physical fitness matters until a memo of May 23, 2017.  

At that time, he was ordered to a mandatory fitness exam 

on June 21, 2018.  Employer Exhibit #8.  The Grievant 

again did not complete the run within the specified 

time.  The Grievant again did not meet the  required 

time of 14:16, as his time was recorded as 14:57. 

Employer Exhibit #8.

On October 6, 2017, the Employer notified the 

Grievant of another fitness test, to be conducted on 

October 31, 2017.  The notice states as follows:

This is your FIRST test and THIRD attempt at the
1.5 Mile Run. Failure to pass the annual fitness
test on the third attempt shall result in
administrative dismissal.

As you have failed to meet the requirements
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necessary in your first and second attempt, I
must remind you that in accordance with the
Physical Fitness Standard’s Section of the
current Collective Bargaining Agreement this will
be your third opportunity to meet this standard.
Failure to pass the annual fitness test on this
attempt (third attempt) shall result in
administrative dismissal. Failure to show up
and/or not having the proper medical
documentation will result in automatic failure.

. . .

It is imperative that these instructions are
followed as taking and passing this standard is a
mandatory condition of employment. Any
unauthorized excuse will be documented as a
failure.  
Employer Exhibit #9. Emphasis in Original.

In advance of the testing date, the Union objected 

and, in particular, questioned the assertion that 

passing the test was mandatory and a condition of 

employment. Specifically, Union Steward Bordeleua wrote 

to Amoroso Cefalo on October 14, 2015, stating:

 received a letter from you stating that
Per Article XXXVI of the current NEPBA, Local 500
Collective Bargaining Agreement, you are ordered
to take and pass the required annual Physical
Fitness Test on Monday, October 30, 2017 as a
condition of employment.
The union does not agree,  has a start
date of 9/21/14 and only [p]rior to an employee’s
third year anniversary of hire date is the
physical fitness test mandatory for employees.

 believes he will pass the PFT and is
willing to take the test on this day voluntarily
for the incentive if allowed. Union Exhibit #5.

The October 25, 2017 response from Cefalo states:
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2 The parties' stipulated that the Grievant was scheduled as a five 
day employee beginning on July 20, 2014.  The Union argues that, 
pursuant to Article 36, Section 2, the Grievant's "anniversary of 
hire date" is July 20, 2014, or September 21st, if the group 
seniority agreement (Employer Exhibit #13) is applied.  

Thank you for your email. Officer 
graduated from the 38th Basic Training on July 5,
2015. He is required to take the mandatory
physical fitness test 3 times after graduation.
During each testing year, he has three attempts
to pass the physical fitness test. Officer

 has failed the 1.5 mile run portion of
the mandatory physical fitness test for his first
year on his first two attempts (6/25/16 and
6/21/17). He is currently on his first test and
third attempt at passing the 1.5 mile run. Per
the attached letter that he received from me, he
is ordered to take and pass the 1.5 mile run on
Monday, October, 30, 2017 at 9AM.

Failure to pass the annual fitness test on the
third attempt shall result in administrative
dismissal.                Union Exhibit #5.

Bordeleua responded to the effect that, based on the 

Grievant's seniority date of September 21, 2014, the 

fitness test, pursuant to Article XXXVI Section 2, was 

voluntary.  Employer Exhibit #13.2

The Grievant participated in the October 30, 2017, as 

directed.  He was advised that he missed the 1.5 timed 

mile standard by 4 seconds. The following day, the 

Grievant received a communication from Cefalo stating, 

in part:

On Monday, October 30, 2017, you failed to pass
the 1.5 mile run on your third attempt.
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Therefore, in accordance with Article XXXVI,
Section 3 of the CBA you are hereby
administratively dismissed from your position as a
Correction Officer at the Middlesex Sheriff’s
Office effective immediately. Joint Exhibit #3.

The record reflects that the Grievant participated in 

the testing process whenever ordered.  The record 

contains no indication that the physical fitness test 

was either administered or offered to the Grievant on 

any dates except June 25, 2016, May 23, 2017 and October 

30, 2017.

The cessation of the Grievant's employment was 

challenged by means of a timely filed grievant.  The 

grievance was processed, without resolution, to 

arbitration.  Both parties filed comprehensive post-

arbitration written submissions.

Relevant Contract Provisions

ARTICLE VI
DISCHARGE AND DISCIPLINE

Section One. The Sheriff, or his designee, shall 
have the right to discipline or discharge any 
employee for just cause. ...
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ARTICLE VII
SENIORITY

Section One. Seniority shall be defined as an 
employee’s length of continuous employment by the 
Employer in full-time capacity in a position 
covered by this Agreement. Seniority shall be
acquired only after completion of an employee’s 
probationary period as a permanent full-time 
employee at which time seniority shall be 
retroactive to the first date of appointment as a
full-time employee.

*   *   *  

Section Five. Temporary employees shall have no 
seniority unless and until they become permanent 
full-time employees without a break in service as 
defined in Section One. Seniority shall become 
retroactive to date of appointment as a full-time
(five day) employee.

ARTICLE XXXVI
PHYSICAL FITNESS INCENTIVE PAY PROGRAM

Section One. The employees, the Union and the 
Employer all recognize the importance of 
maintaining a level of physical fitness that will 
enable the employees to successfully perform
their duties and responsibilities. Accordingly, 
the employer will offer during the course of each 
contractual year, health and wellness seminars... 

Section Two. Prior to an employee’s third (3 rd ) 
year anniversary of hire date, the physical 
fitness test is mandatory for employees. 
Thereafter, an employee may on a purely voluntary
basis elect to take a physical fitness test which 
will be offered during the course of the contract 
year...

Section Three. All members of the bargaining unit 
mandated to take the physical fitness test as a 

7



condition of employment must pass the physical 
fitness requirements as established by the
Employer. The physical fitness criterion is set 
forth in Schedule A Required Rating and is 
provided below. Testing shall be under the 
discretion of those qualified to administer and 
grade Physical Fitness Tests...

Employees covered under this section who fail to 
pass the test shall be given the opportunity of re-
testing twice during the next twelve months at 
intervals of no more than six (6) months. The 
employer shall provide fitness instruction to any
employee failing the test on the employees’ time 
and at their request. Failure to pass the annual 
fitness test on the third attempt shall result in 
administrative dismissal...

Section Four. All members of the bargaining unit, 
upon the 3 rd year anniversary date of their 
employment, in a position covered by this 
Agreement shall not be required as a condition of
employment to participate or complete the physical 
fitness testing. No employee 45 years of age or 
older shall be required to take the physical 
fitness test.

Section Five. The provisions of the Article are 
not subject to the grievance and arbitration 
provisions of this Agreement.  
Joint Exhibit #1.

Relevant Employer Policy

Policy and Procedure 223
Employee Physical Fitness

.06 Mandatory Physical Fitness Guidelines
1. Employees hired after January 1, 2004 who are 
in the Local 500 New England Police Benevolent
Association and have not reached their 3 year
anniversary date of their employment with the
Middlesex Sheriff’s Office, or have yet to reach
their 45th birthday are required to pass the
yearly physical fitness test.
 
*   *   *
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3 The Grievant was advised of, and participating in, testing 
opportunities held only in June 2016, June 2017 and October 2017.

2. The yearly mandatory physical fitness test 
shall be administered 3 times per year.
a. On or about August 1st.
b. On or about January 15th.
c. On or about May 1st.

*   *   *

.08 Mandatory Requirement Failure

Employees covered under the Mandatory Physical 
Fitness Guidelines 223.06 who fail to pass the 
test shall be given the opportunity of retesting 
twice during the next twelve month at intervals of 
no more than six months.3    Joint Exhibit #4. 

Contentions of the Parties

The Employer argues that the present matter is 

inabritrable.  The Grievant was dismissed pursuant to 

Article XXXVI of the collective bargaining agreement.  

Section Five of Article XXXVI provides that "[T]he 

provisions of the Article are not subject to the 

grievance and arbitration provisions of this Agreement."  

The contract language is clear, broad and unconditional.  

Therefore the dispute should be deemed not arbitrable.

Even if the matter is deemed arbitrable, the Union's 

claim must be denied.  The Grievant's failure to 
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successfully complete the required elements of the 

physical fitness test occurred within the first three 

years of his being employed in a position covered by the 

collective bargaining agreement. Specifically, the 

contract states that the fitness test is mandatory 

"[p]rior to an employee's third (3rd) year anniversary 

of hire date."  Joint Exhibit #1. Section Four of 

Article XXXVI provides clarity with respect to a "hire 

date," as follows:  "All members of the bargaining unit, 

upon the 3rd year anniversary date of their employment 

in a position covered by this Agreement shall not be 

required as a condition of employment to participate or 

complete the physical fitness testing."  Joint Exhibit 

#1.  The Grievant was first selected as an Academy 

recruit in April, 2015, and began his first assignment 

as a corrections officer on July 3, 2015.  Employer 

Exhibit #6.  As a result, successful completion of the 

fitness test remained a condition of employment for the 

Grievant in October of  2017.  As a result, he was 

properly administratively dismissed for failing his 

third 1.5 run attempt.

*   *   *
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The Union contends that the grievance is arbitrable.  

The question in this case is whether Article XXXVI 

provides cause of justification (under Article VI or 

otherwise) for the discharge.  The grievance is 

obviously arbitrable.  Moreover, the arbitrablity 

language found at Section 5 of Article XXXVI is clearly 

aimed at a class of cases that would challenge testing 

results, not whether the testing itself is mandatory or 

voluntary.

Passing the fitness test was not a condition of 

employment for the Grievant in October of 2017.  While 

the parties do not dispute that, after three years, the 

physical fitness test is not a mandatory condition of 

employment, there is a dispute about when that three 

year period begins to run.  The most reasonable, logical 

and consistent interpretation of the various contract 

provisions requires that the three-year period for 

mandatory fitness testing begins to run on an employee's 

contractual seniority date.  The Grievant was provided 

with a seniority date of September 21, 2014.  Thus, more 

than three yeas had passed prior to the October 30, 2017 

fitness test.  As a result, that test was not a 
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mandatory condition of employment and the Grievant's 

termination was without just cause.

Finally, the Employer's interpretation and 

application of the fitness test violates the collective 

bargaining agreement, its own Policy and principles of 

contractual fairness. The Employer solely controlled and 

dictated when testing was offered and failed to maintain 

the scheduled indicated in Policy 223.  Further, the 

contract requires that employees who fail to pass the 

test shall have two retesting opportunities within the 

next year, at no greater than six month intervals.  

Given the Employer's deviation from the contractual 

requirements and adopted policies governing the 

administration of the test, terminating the Grievant's 

employment based on an alleged 4 second miss on a 1.5 

mile rune cannot clear the basic hurdles of just cause 

or contractual fairness.

As remedy, the Grievant should be reinstated to his 

former position, without loss of pay or benefits, with 

interest on any back pay award and that he otherwise be 

made whole to the full extent that monetary benefits can 
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accomplish a made-whole award.  The arbitrator should 

retain jurisdiction on the remedy portion of the award.  

Opinion

At the outset, the argument that this matter -- 

challenging the cessation of the Grievant's employment -- 

is inarbitrable, due to the language at Article XXXVI, 

Section 5, is not persuasive.  First, Article VI clearly 

establishes a just cause discharge standard and there is 

no explicit contractual indication that the Article 

XXXVI provision relied upon by the Employer  overrides 

the fundamental just cause requirement.  Moreover, an 

essential aspect of the instant grievance involves 

allegations that the Employer has violated and/or 

misapplied the provisions of Article XXXVI.  The 

arbitrability position advanced by the Employer would 

yield to an untenable and absurd result; namely, that 

there would be no avenue to challenge an asserted faulty 

interpretation, or misapplication, of fitness testing 

provisions that result in the termination of an 

individual's employment.  I am convinced that this 

matter is arbitrable.
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Turning to the merits, I persuaded that passing the 

fitness test remained a condition of employment for the 

Grievant in October of 2017.  Article XXVI, Section 2 

states that prior to an employee's third anniversary of 

hire date, the physical fitness test is mandatory. The 

critical question, then, is what is an employee's hire 

date for Article XXXVI purposes?  Like the Employer, I 

find guidance at Section 4 of the Article, a provision 

that states: "[a]ll members of the bargaining unit, upon 

the 3rd year anniversary of their employment, in a 

position covered by this Agreement shall not be required 

as a condition of employment to participate or complete 

the physical fitness testing."  

Prior to 2015, the Grievant was a temporary employee 

and, pursuant to the recognition language within Article 

I, he was expressly excluded from collective bargaining 

coverage.  On April 23, 2015, the Grievant executed 

certain documents and, following his Academy training, 

he began his first permanent, full-time assignment on 

July 3, 2015.  Thus, the Grievant's hire date for 

Article XXXVI purposes is in 2015 -- with the present 

consequence that passing the fitness test remained a 

condition of employment in 2017.
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Contrary to the Union's argument, I am not persuaded 

that the Grievant's seniority date is the equivalent of 

a 'hire date' for Article XXXVI purposes.  The parties 

have agreed that, after completion of a probationary 

period, a  permanent full-time employee's seniority 

shall be retroactive to the first date of appointment as 

a full-time employee (Article VII, Section One).  For 

the Grievant, that first date as a full-time employee 

occurred in 2014, when he was still a temporary employee 

and explicitly excluded from contractual coverage 

pursuant to the Recognition Clause.  As a result, I am 

not persuaded that the third anniversary of the 

Grievant's seniority date constitutes "the third year 

anniversary date of [the Grievant's] employment in a 

position covered by the agreement" that would excuse the 

Grievant from passing a fitness test as a condition of 

employment.   Thus, I conclude that, for the Grievant, 

fitness testing remained mandatory in October 2017.

The record clearly demonstrates, however, that the 

Employer's implementation and application of fitness 

testing violated both the collective bargaining 
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agreement and its own Policy.  The Grievant failed his 

initial June 25, 2016 fitness test.  The agreed-upon 

procedure following such a failure is detailed at 

Article XXXVI, Section 3, which dictates that employees 

who fail the test "shall be given the opportunity of re-

testing twice during the next twelve months at intervals 

of no more than six (6) months." Joint Exhibit #1, 

Emphasis Added.  Notwithstanding the agreed-upon re-

testing procedure, the Grievant was not retested until 

June 21, 2017 -- almost a year later. It is clear that 

the Employer failed to apply fitness tests in accord 

with the contractual requirements.

In addition, the Employer has failed to comply with 

its Policy 223 with respect to fitness testing.  By 

Policy, the Employer indicated that "yearly mandatory 

physical fitness test shall be administered 3 times per 

year", with an approximate time table of August 1, 

January 15 and May 1.  There is no indication that 

testing either occurred three times per year, or at the 

expected times.  Thus, the record reflects that the 

Employer breached the collective bargaining agreement 

with respect to the administration and implementation of 
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fitness testing, and failed to adhere to its own policy 

as well.

Further, I determine that the deviations from the 

contractual requirements and policy prejudiced the 

Grievant.  The Grievant failed to pass only one aspect 

of the fitness exam -- the 1.5 mile run.  A continued 

focus on that aspect of the test, with known retesting 

dates, within a year time frame, would have given the 

Grievant the benefit of a clear training goal, within a 

known timeline.  Instead, the Grievant was deprived of 

the agreed-upon and policy-afforded opportunities to 

complete the test.

Ultimately, the Grievant's employment was terminated 

due to failing to meet his 1.5 mile run standard by four 

seconds.  That test, however, was conducted on a time 

line and within a time frame that did not comport with 

either the Employer's Policy or, more significantly, 

with its collectively bargained agreement with the 

Union.  Here, I am convinced that the Employer's 

interpretation and administration of the fitness testing 

program was neither fair nor reasonable.   
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Overall, I am convinced that this matter is 

arbitrable.  On the merits, I determine that although 

the Grievant remained subject to mandatory fitness 

testing in October of 2017, the Employer improperly 

terminated his employment.  The Employer violated the 

collective bargaining agreement, as well its own policy, 

with respect to the Grievant's fitness tests.  I am 

convinced that the Grievant's dismissal was not 

appropriate or just.

As remedy, the Grievant will be reinstated to his 

former position, with full back pay and benefits, less 

interim earnings. I decline, however, to award any 

interest.  I will retain remedial jurisdiction for 60 

days, renewable upon request.

    

  

    

-  +  -
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AWARD

This matter is arbitrable.

The Employer violated the parties' collective 
bargaining agreement when it ended the Grievant's 
employment.

As remedy, the Grievant shall be reinstated to his 
former position, with full back pay and benefits, 
less interim earnings.

I will retain remedial jurisdiction for 60 days, 
renewable upon request.

 /s/ Tammy Brynie
 Tammy Brynie
 Arbitrator
 August 2, 2018
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